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Congtitutiona Impediment to Individual Holding County and City Office

QUESTION

Doesthe Doctrine of Separation of Powers prohibit the sameindividua from holding alegidative
officein acity government and an executive office in a county government?

OPINION
No.
ANALYSIS

We have been asked to reconsider Op. Tenn. Atty. Gen. 01-152 (September 25, 2001). Inthat
opinion, this Office concluded that the sameindividual may hold the office of constable and the office of
city derman. Therequest pointsout that the office of constableis an executive office, while the office of
city ddermanislegidative. Therequest expresses concernthat dlowing the sameindividua to hold both
an executive and legidlative office might violate the Doctrine of Separation of Powers.

Article2, Section 1 of the Tennessee Condtitution establishesthelegidative, executiveand judicid
departments of government. Article 2, Section 2 prohibitsthe members of one department from exercising
the powers belonging to either of the others. The Constitution does not definein expresstermswhat are
legidative, executive, or judicia powers, but the Tennessee Supreme Court has said that the legidative
power isto make, order, and repeal laws; the executive power isto administer and enforcelaws, and the
judicia power istointerpret and apply laws. Underwood v. Sate, 529 SW.2d 45, 47 (Tenn. 1975);
Richardson v. Young, 122 Tenn. 471, 493, 125 S\W. 664 (1909).

Totheextent that thisdoctrine appliestolocal officias, wethink it would apply to officeswithin
the same governmentd entity. Thisprincipleisimplicit in Justice Drowota s discussion, outlined in more
detail below, of separation of the three departments of government onthelocd level. Asour opinion notes,
the office of congtableisacounty office. Theofficeof city councilmanisacity office. Asagenerd matter,
wedo not think the Doctrine of Separation of Powerswould prohibit the sasmeindividua from carrying out
one function on behalf of acity, and another on behalf of a county.
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Tennessee courts have a so recognized that the Doctrine of Separation of Powersgpplieswith less
forcetoloca governments. The most recent discussion of thisissue appearsin the concurring opinionin
Summersv. Thompson, 764 S\W.2d 182, 188—199 (Tenn. 1988), rehearing denied (1988), appeal
dismissed, 488 U.S. 977. 109 S.Ct. 524, 102 L .Ed.2d 556 (1988). That case addressed whether acity
legidature could condtitutionally be authorized to terminate a city judge. The mgority opinion concluded
that thisarrangement was constitutional, but only becausethe particular city judge did not exercisethe
power of aninferior court withinthemeaning of Article VI of the Tennessee Condtitution. Inaconcurring
opinion, Justice Drowota— who al so wrote the mag ority opinion— discussed the broader constitutiona
issuesthe case presented. Judtice Drowota discussed the various forms of municipa government authorized
under city law and noted that all of the statutory charters recognize, to some extent, the “basic tripartite
distribution of powers.” 764 SW.2d at 191. Herecognized, however, that the division of power among
the three departmentswasless distinct under the smpler statutory charters and cited several examples
where city officials exercise both executive and legidative powers. Id. Justice Drowota noted that, while
no statute or municipal charter could vest all three powers completely in one body,

Nevertheless, “[t]hegreat diversity of municipa corporationsrequiredto
meet thewantsof local communities seemsto demand alarger liberty of
legidationthan privatecorporations.” Thus, at least a thelocd leve, strict
adherenceto the departmental division of powersisnot awaysrequired,
as“it haslong been recognized that it isimpossible to preserve perfectly
thetheoretica linesof demarcation between the executive, legidative and
judicial branches of government.”

764 SW.2d at 192 (citations omitted). For these reasons, therefore, we do not think a court would
concludethat the Doctrine of Separation of Powerswould bar the sameindividual from serving asacity
councilman and a constable.
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